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CLERK'S OnIa

Dat8:J..o.. ~:JJ~ ~~

ANCHORAGE, ALASKA
AR NO.98- 281

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING THE YOUTH RISK
BEHAVIOR SURVEY AS AN IMPORTANT SOURCE OF INFORMATION ON HEAL TH-RELA TED
BEHAVIORS, AND REQUESTING THAT THE ANCHORAGE SCHOOL DISTRICT CONDUCT THE
SURVEY IN ACCORDANCE WITH CURRENT STATE LAW AND DISTRICT POLICY

WHEREAS, the Constitution of Alaska, Article 1, Section 22, reads, 'The right of the people to
privacy is recognized and shall not be infringed. The legislature shall implement this section."; and

WHEREAS, Alaska Statute 14.03.110 reads, "A school district, principal or other person in charge
of a public school, or teacher in a public school may not adninister or pernit to be adninistered in a
school any questionnaire or survey, whether anonymous or not, which inquires into private family affairs
of the student not a matter of public record or subject to public observation unless written pernission is
obtained from the student's parent or guardian."; and

WHEREAS, Anchorage School District's policy on 'student surveys' (see attached) adopted the
following language:

State statute language (14.03.110): "A school district, principal or other person in charge
of a public school, or teacher in a public school may not adn"inister or pern"it to be
administered in a school any questionnaire or survey, whether anonymous or not, which
inquires into private family affairs of the student not a matter of public record or subject to
public observation unless written permission is obtained from the student's parent or
guardian."; and

Federal regulation language (Protection of Pupil Rights): No student shall be required to
submit to a survey on the student's political affiliations; mental and psychological
problems; sex behavior and attitudes; illegal, anti-social, self-incrimnating and
demeaning behavior; critical appraisals of other individuals with which whom respondents
have close family relationships; legally-recognized privileged or analogous relationships;
and income; and

WHEREAS, according to this School District policy, only surveys not seeking information in the
above categories may be administered without parental consent; and

WHEREAS, implementation of a Youth Risk Behavior Survey within the Anchorage School
District is being planned for the spring of 1999, seeking information such as students' tobacco, alcohol,
and drug use; and sexual behaviors; and

WHEREAS, according to a July 20, 1998 letter from the Municipal Health & Human Services
Department, Community Health Promotion Section, this survey will provide important health-related
information on young people, and the information will provide the base for much of the department's
community planning; and the department's support for the survey "is also based on the fact that parents of
each student to be surveyed will be notified in advance, given the opportunity to review the survey, and
have the right to ask their children to not participate in the survey,"; and
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WHEREAS, there have been conflicting legal opinions (see attached) on whether such a survey
requires written permission of the student's parent or guardian, with no clear interpretation on what
constitutes "inquiring into the private farTily affairs of the student".

NOW, THEREFORE, the Anchorage Municipal Assembly resolves:

That the Assembly supports implementation of the Youth Risk Behavior Survey
as a means to collect needed information to improve the effectiveness of services
provided by the Municipal Department of Health & Human Services.

Section 1:

Section 2: That, given the legal interpretation concerns on this issue, the survey be
conducted strictly according to current State law and Anchorage School District
policy by obtaining written permssion of students' parents or guardians.

~
4...b. pA~SED AND APPROVED by the Anchorage Municipal Assembly this ~day of
l~M}..1U ,1998.
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State of Alaska
Department of Law

DATE: October 20, 1997TO: Ron. Karen Perdue
CommissionCir
Department of Health and Social Servic~ FILe NO.: 663-97-0229

T5LEPM0NE NO.: 465-3600

Youth Risk Behavior
Survey

FROM: 8u8.leCT:

Hon. Shirley Holloway
Commissioncr
Department of Kd~ation
Doug Oardner.lJ T J.
Assistant Attorney General
Oil, Gas &. Mining Section. Juneau

In a memorandum from Commissioner Perdue dated August 20. 1997. the
Department of Health and Social Services ("DHSS") expre5~ concern that ambiguities in
AS 14.03.110 might, as a practical matter7 prevent DHSS from conducting the 1997 Youth
Risk Behavior Survey ("YRBS") and asked for advice u-om the Departmc;nt of Law. The
YRBS is an anonymous survey of a randomly selected group of Alaska middle school and
high school stUdcnts which asks questions in six subject areas: (1) behaviors that result in
unintentional and intentional injuries; (2) tobacco use; (3) alcohol and other drug use;
(4) sexual behaviors; (5) dietary bchavion; and (6) physical activities. Commissioner Perdue
described the YRBS as a ~urvey conducted through the collaborative efforts of the Alaska
Department of Education ("DOE") and DHSS. As part of Commissioner Perdue's request
for in~retation of AS 14.03.1107 a copy of the 1997 YRBS has been provided to our
office.!

AmbiiYity in AS 14.03.110A.

Alaska Statute 14.03.110 provides

Questionnaires and lurveys administered in public Rcboots.
A school disnicr, principal or other pcrson in charge of a public school,
or teacher in a public school may not administer or penllit to be
administcrcd in a schu<>l a qucstionnairc or swvey, whether anonymous
or not, that inquires into private family affairs of thc student not a
matter of public rccotd or subject to public observation unless written
permission ;s obtained ftom the student's parent or iU8rdian.~

I Commissioner Perdue's memorandum of August 20. 1997, indicated that DHSS
implemented the YRBS in 1995 but bus nul conducted the survey in 1997 bCCAUSC of
ambiguities in the intcrprctation of AS 14.03.110.

2 Sec. 1, ch. 23. SLA 1979.
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Alaska Statute 14.03.110 requires written permission from a student's parent
or guardian only in sitt1a1ions where the survcy asks questions about "private family affairs
of thc stUdcnt . . .." Thc phruc "private family affairs of the student" is not defmed
anywhere in the statute. In 1979. when House Bi1198 (sec. 1, ch. 23, SLA 1979) was signc:d
into law, our office advised that thc phrase "private family affairs of the student" was. ~ubject
to many potential interpretations.' Since its enactment into law) AS 14.03.110 has never
been intcrprcted by an Alaska court or our office.4 In light of the possible interpretations

3 On April 24. 1979. Attorney General Avnsm Gross provided Governor Jay S.

Hammond with the following concerns regarding the ambiguity in the phrase "private family
affairs of the student" in AS 14.03.110:

While the apparent intent of this bill (to protect the family's right to
privacy) is laudable. the right to privacy is already guaranteed by the general
language of Art. 1, § 22 oCtile Alaska Constitution. To that extent. the bill
may be regarded as superfluous. Apart &om the general concept of the bill. we
note additional difficulties. While the bill does not address the sanctions, if
any, that might be imposed against an educator who violates the provision of
the bill, it would arguably subject the educator to liability in tort. Also, the bill
makes no attempt to define what may be characterized as "private family
affairs of the student,"

We have discussed with officials of the Department of Education
certain policy objections regarding this bill--in panicular the p~ibility that
this bill would tmdermine legitimate inquiry by school officials into areas such
as family health history which could affect other children (e.g., incidence of
tuberculosi~ in the family). Similarly ~ use of broadly based anonymous
surveys of school-age children and youth to determine the frcquency of
alcohol, drng and child abuse--tools used in determining the efficiency of
government programs--would also he precluded by this bill.

Legislativc Review Case File, Alaska Statc Archives, RGO3, Box 12241.

4 In 1996, Assistant Attorney Gcncral Ian Levy provided advice on the compari~on
between the requirements of AS 14.03.110, 20 U .S.C. § 1232(h) (as amended) (Protection
of Pupil Righl~) and a recently adopted policy of the Anchoragc School Board rcgarding
adminisntlon ofsludent survcys. Attorney Gcncral Fi1c No. 663-97-0229. However, our

(continued...)
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regarding AS 14.03.110. our office has been requested to provide advic~ on the meaning of
the plu-ase "private family affairs of the student" contained in the statute. DHSS and DOE
need to know whether the 1997 YRBS inquires into "privatc filmily affairs of the studcnt"
so that you can detennine whether written permission from a sttldent's parent or guardian
must be obtained prior to administtation of the survcy.

Your request for assistance in delennilling the meaning of "private family
affairs of the student" in AS 14.03.110 is a question of statutory interpretation. In Alaska.
staWtory interpretation begins with consideration ofthc language ofthc statute construed in
the light of the purpose of its enactment. Konecky v. Camco Wireline, lnc.. 920 P .2d 277,
281 (Alaska 1996) (quotingJctLDiversijiedEnter. v. Municipality of Anchorage, 736P.2d
349,351 (Alaska 1987». Where a ~tarute is unambiguous and expresses the leiislature's
intent and where the legislative history docs not reveal any ambiguity, Alaska courts will not
modify or extend a statute by judicial constmction. Konecky at 281 (quottngAlaska Pub.
Employees'Assn. v. CityofFaubankt, 753 P.2d 725,727 (Alaska 1988». If, however, an
Alaska court finds some ambiguity in AS 14.03.110, the court will apply a sliding scale
approach whcn interpreting thc statutc. ld.. If thc court utilizes the sliding scale approach
to statutory interpretation, the court will employ the rule that "'the plainer the language, the
morc convincing contrary legislative history must be.'~' Konscky at 281 (quoting Stat~ v.
Alex. 646 P.2d 203. 208-09 n.4 (Alaska 1982). In the end, thc purpose of statutory
construction " . . . is to give effect to the intent of the legislature, with due regard for the

meaning that the statutory language coveys to others." City of Dillingham v. CmM Hill
Northwest, 873 P.2d 1271, 1277 (Alaska 1994).

Reading the language in AS 14.03.110. it is our view that '~ily" would likely
be interpreted as a limit on the types of student afraiD that require prior parental pennission
before a survey can be given to a student. Put another way, the legislature could easily have
required prior parenlal pcrmission for surveys inquiring into any affairs of a stUdent, bu1y
instead, it merely opted to require permission for questions relatini to the priVate family
affairs of the student. n.c meAning conveyed by thc tcrm "family" is simply the student)s
actual observations, opinion.~ and interaction with other family members. Thus) a stUdent's
private family affairs-as opposcd to all of the private affairs of the student--is a more limited
subset of a student's affairs, and probably would not be given an interpretation to include a
student's own private affairs. There is a very strong argument that "private family affairs of
the student" in AS 14.03.110 is unambiguous on its face.

However. if a coun found that the phrase "private fl1Inily affairs of the student"
was somcwhat ambiguous, the court would look to the following legislative history and

4 (...continued)

office was not asked to provide an interpretation of the phrase "private family affairs of the
stUdent" cont'4ined in AS 14.03.110, and thus wc cxprcssed no view on that issue.

:3



Hon. Karen Perdue. Commissioner
Hon. Shirley Holloway t Commissioner
File no.: 663-97-0229

October 20, 1997
Page 4

require convincing legislative intent before the court would accord an expansive
interpretation to allow the "private family affai~ of Ihc: studcnt" to includc matters that arc
simply the student's own private affairs. Accordingly, out of an abundance of caution. we
have rcvicwed the legislativc history of AS 14.03.110 to determinc how a court engaged in
such an interpretation exercise might resolve thi~ matter.

B. Leii~lative Hi~n~ nf AS 1403_110

Hnu~e H~)th- rnucat10n and Sncial Services Committee

House Bill 98 was introduced by Representative Nels A. Anderson on
January 30, 1979. Represmtativc Anderson introduced House Bill 98 in response to a survey
(Exhibit 1) conducted in the Juneau School Disnict during 1978. Representative Anderson
described the nccd for the restrictions in House Bill 98 before the House Health, Education
and Social Services Committee on February 17, 1997:$

I have got children in the City and Borough of Juneau School
District, and I'm not necessarily too happy about how deeply they pry
into my private home. I don't think. it.s any ofdle district's business
and neither did I feel it was any of the Dillingham School District's
business to get into the SOffiC of the areas that they did. On p~e 4,
question number 13, "in the past year, which of the persons listed bclow
moved in or out of your home." Then they gct into, well on page 7 you
have the statement. "Am I often left without an adult at borne. yes or
no, if yes is it usually ovcmight, ovcr a weekend or for several days?"
"Have police been helpful to me?" "My parents are at home. yes or no.
onu or twicc, sometimes, always, not." "My parents or foster parents,
argue." "My parents or foster parents fight:' "1 have needed
counseling about pregnancy and abortion.'. "I need more infonnation
about birth control and venereal disease." "I have needed more
information about alcohol and drugs." "Some of my friends have a
problem with alcohol." It goes on and on and ge~ into whethcr or not
your mother and father use alcohol excessively-

The intent is to prohibit this kind of survey from beiDa
administered unless written permission is obtained from the student's

S We note that generally statements made by a sponsor of a bill are ~ometimes

cautiously considered as indicative of legislative intent. Alaska Public Employees'
Association v. State, 525 P .2d 12 (Alaska 1974). Thus, Rcprcscntative Anderson's
statements as the sponsor of House Bill 98 regarding the iCOpe of the bill require
consideration.

~
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parent or guardian. And this may prove to be, or may be looked at as
an excessively prohibitive bill. but I think it does give the school
district and the principals and/or the administration the right to give this
but only if they have the pemlission of the s~t's parent or
guardian.6

In response to Represent8tive Ande~n's statement regarding the intent of
House Bill 98, a committcc membcr observed that somc of the questions might be
pennissible notwithstanding the proposed restrictions in the bill. Further. the committee
member asked Mr. AndCIson whether the bill was dcsigncd only to restrict questions about
inquires mad~ into the private family affairs of the student without the permission of a parent
or ~dian. In response, Reprcsentativc Anderson said "[t]hat's the way the bill reads
now.',1

In addition to Representative Anderson's testimony. Mr. Terry Thetford'
testified at Rcprcsentative Anderson's invitation in support for House Bill 98. Mr. Thetford
tmified that Home Bill 98 was designed to prevent school districts ftom asking questions:

[O]! our children rhat evaluate how we raise our children. Evaluatc
how we act in our homes. Evaluate how we interact in our homes. You
can't do that. You ~tt invade our privacy.9

Mr. Thetford went on to testify,

6 House Health Education and Social Services Committee, Recorded Testimony, Alaska
State Archives, RG 405. February 17, 1979.

7 ld

8 Mr. Thetford was introduced by Representative Anderson as a member of the public
who supported House Bill 98 and a member of a special interest group opposed to a studcnt
survey conducted in 1978 in the Juneau School District. Generally statements of a member
of a special interest group in support of legislation are considered unreliable aids when
searching for legislative intent. See generally, 2A Nonnan J. Singer, Sutherland Statutory
ConstructIon, § 48.11 (Fifth Ed. 1992). However, to thc cxtent that Mr. Thetford's
comments are consistent with and support Representative Anderson's commentc;, his
testimony provides some additional insight into legislative intent.

9 Jd

..s-
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Okay. then you start asking questions that delve right into family life.
When you get past the front door of that home where people can't see
from the sU'eet. people have no right to know. Unless someone is being
hurt. privacy starts at that front door. Okay, and asking more questions
like if your paren~ arc divorced. How many people live in your house
are related to you, etc.. etc. Okay then you ~tart ming questions that
pertain to family life. asking children, fifUl. sixth, seventh, eighth grade,
through twelfth--to evaluate and make judgments on how well their
parents take care ofthcm. Asking how often you are left alone without
adult supervision. How if you visit your parents, how much your
mother and fathcr drink. How can childrcn of sixth GIld seventh grade
be able to evaluate whether their parents drink too much?

Itt~ a no money bill. It doesn't cost the state a thing. All it does is
protect our privacy from our front door in. It does not allow the school,
or any other, hopefully--you can add the language--any other
governmental agcncy to pry into our home life by a shotgun approach,
by just taking children out of the room and asking them these
qucstions.IO

Senate Health- Education and Social Services Committee2.

Agai~ on March 28, 1979, Representative Anderson described the impetus for
House Bill 98 in testimony before Lhe Senate Hcald1 Education and Social SerYiccs
Committee:

The bill is quite simple. I introduced this hill in response to
what I consider to be a problem area. in the administration of
questionnaires and surveys. This came out of controversy that erupted
in JW1cau last YC'Ar and would have caused some problems in the
Dillingham School Distric~ but 1 wrote a letter to the school board and
asked them not to administer a survey that I felt inquired into private
t'amily affairs that are not any of the state's business or should not be
a matter of public record; unless permission is obtained from the
student's parent or guardian. I I

10 Id.

II Senate Health Education and Social Services Committee Bill File, Recorded
Testimony from March 28, 1979, Alaska Statc Archivcs R. 405, SR 458, Box 6568.

(p
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Representativt: Anderson also testified that he objected to the survey
administered in Juneau because it lacked confidentiality. Representative Anderson testified
that since the survey asked studCllts where they lived (by requiring them to identify the area
in the City and Borough of Juneau), what school a student attended, the student's age, sex.,
c;t1mic: group, grade, lcngth ofrc"idcncy in Juncau, numbcr of roo Ins in a student's family's
home, it would not be difficult to determine the individual identity of each student who
participated in thc survcy .12

Rcprcscntativc Andcrson concluded his remarks, and then again introduced
Mr. Terry Thetford as a supporter of House Bill 98. Mr. °lbetford testified that during 1978
he was n plaintiff in a lawsuit ngainst the Juneau School District opposing the ~chool
district's survey. Mr. Thetford provided the following remarks about the purpose and scope
of the bill:

But what really incensed us was that here was another instance
where a government entity, be it a school district or anyone else, was
able to invade a person's domicile without his consent. Basically just
opening the door and waik.ing around looking in thc drawers. I)

Mr. Thetford ap~d to object to all 9uestions on the survey he described in
categories of '.sexual activities of the youth" and ~ abstract questions about family life."
including questions about "how well your parents lOOk. care of you" and Lchow much they
drank." However? in his closing remarks. Mr. Thetford noted in summary:

The bill doesn't prevent a smvey from being taken. all it !;ays is
that if a survcy is going to be given that pries into family life, thc
parents have to give consent. It's not sayini something can't be done.
Let's put the control back in the parents' honds; they arc responsiblc for
those children until they reach the age of majority. Let them be all the
way responsible; don't let them just be responsible where it is
convenient. When it comes to the home, the state has no business.14

The bill passed out of the committee without any funher remarks by committee
members regarding the definition of the term "private family affairs of the student."

12 ld.

/d.

ld.
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Definitinn nfPrivate Famil~ Affairs of the Studentc.

Thc icgislativc history of House Bill 98 providcs no dcfinitivc answcr to what
constitute .'private t"amily affairs of the student" However~ the legislative history indicates
that thc legislature's intent was to limit questions that pry into the student's private family
life, ratller than survey questions which merely ask the student about the student's own
private affairs. Representative Anderson and Mr. Thetford testified the intent of the bill was
to prevent student surveys that ask questions about intra-family relationships, attitudes, and
behaviors that are not of public record or subject to public observation. In short, they both
stat~ ~y questions that go beyond tlle ..ftont door' of the family home require prior parental
permlSS1on.

In 1979, when House Bill 98 was forwarded to Governor Hammond for
signature, the Attorney Gtmerdl interpreted tllC restriction in the bill to prohibit all "broad
based anonymous surveys of school.a~e children and youth to determine the frequency of
alcohol, dmg and child abuse. . . .,,1 The uuomey general's advicc was not based on a
thorough review of the legislative hi~tory included in this memorandum.

With the benefit of a thorough review of the legislative history of
AS 14.03.110, it is our view that thc term "private family affairs of the student" in
AS 14.03.110 includes only those questions that are reasonably calculated to lead to
information about a studcnt' s intra-family relationships and conduct within a student's family
home that is not a matter of public record or subject to public observation. Had the
legislature intended to prohibit surveys inquiring into private student affairs, it would have
used a more inclusive phrase such as ~'that inquires into the private affairs of the stUdent."

This interpretation is based on the meaning of the statUte on its face and the
previously described testimony. In addition, we base our interpretation on a long-standing
tenet of statUtory interpretation to consttue a statute to give effect to all provisions and words
so that no part of the statutory language is ignored or rendered superfluous. P"n;tttuIa
Marketing Assn. v. Rosier, 890 P .2d 567, 573 (Alaska 1995); 2A Nonnan J. Singer,
Sutherland Statutory Construction, § 46.06 (5th ed. 1992). Applying this tenet to
AS 14.03.110, a central question is the effect of the legislature's inclusion of "family" to
modify the "private. . . affairs of the student."

Some may argue that the legislature intended to prohibit the questions in each
of the 1997 YRBS catcgories sincc these arc thc typcs of discussions parcnts and children
might have at home. However. the legislature was careful to qualify and narrow "private"
by adding "family," and to specifically state that questions which pry beyond the front door

IS See supra note 3
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ofthc student's family home cannot be asked without prior parental pemlission.1b Some
parents may argue that a stUdent's dietary habits, drug and alcohol use, and other activities
are family matters. That argument might be based on a parent's desire to talk about these
issues with a child. Or, for example, some parents may consider what their childrcn cat and
drink to be within the family domain. It could be argued that a student's dietary habits reflect
a family's diet.

We cannot prcdict with accuracy how a court would resolve this issue with
regard to each category on the proposed 1997 YRBS. However, we believe the best answer
to the interpretation crAS 14.04.110 is that as long as survey qucstions are limited to thc
student's own activities and the survey does not ask the student questions about parents or
other activities occurring within a student's home, the survey does not impcrmissibly invadc
the domain of the student's private 'jamily" affairs.

It is our view, based on a through review of the legislative history, that the
legislature did not intcnd AS 14.03.110 to prohibit government agencies from asking
questions about the student's own private affairs such as the questions posed by DOE and
DHSS in the 1997 YRBS involving conduct outside of the home including: (1) behaviors
that result in unintentional and intentional injuries; (2) tobacco use; (3) alcohol and other
drug use; (4) sexual behaviors; (5) dietary behaviors; and (6) physical activities. Ifa student
chooses to answer questions about the srudent's own private affairs, the student Inay do so,
or if not, simply return the YRBS blank.

16 Only one similar statute has been loCAted in a search of statutes in other stAtCS to

detennine if a statute similar to AS 14.03.110 exists. In Colorado, C.R.S.A. § 26-4-

531(4)(a)(II)(A) provides:

Any health questionnaire or form related to services funded in part
through this section ~ha11 only relate to the student's personal health.
habits, or conduct and shall not include questions concerning the habits,
or conduct of any other mcmbcr ofthc studcnt's family.

C.R.S.A. § 26-4-531 (4 )(II)(A) appears to explicitly draw the distinction between a
student's own private affairs and the private affairs ofthc studcnt's family. The legislative
history of AS 14.03.110 was not b~ed on any other state statute, and certainly not on
C.R.S.A. § 26-4-531(4)(aXIIXA). However. the Colorado statute does illustrate a way of
drawing a distinction between the student's own prival~ affuint and Lh~ private f81nily affairs
of the student that is similar to the distinction set out in the legislative history of
AS 14.03.110- .

Cj"
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We have reviewed all of the questions in the middle school (Exhibit 2) and
high school (Exhibit 3) versions of the 1997 YRBS. It is our view that with the exception
of two questions, all questions in the 1997 YRBS are defensiblc pursuant to our analysis of
AS 14.03.110 and may be submitted to students without prior writt~n pennission ftom a
student's parent or guardian. Howcver, Question 34 on the middle school survey and
Question 55 on the high school survey--which are identical--ask: "Have you ever talked
about AIDS or my infection with your parents or other adults in your family?" It is our
view that these questions probe a student for information about intra-family relationships.
These are the typcs of questions that seek infonnation about the private family affairs of the
student and require prior written pennission ftom the student's parent or guardian pursuant
to AS 14.03.110. You may choose to either drop these questions from the surveys or. seek
prior written parental pennission before administering the surveys with these questions.

If additional YRBS surveys are conducted in years following 1997, your
department should provide m with copies of proposed questions so we may review the
questions with your staff for compliance with AS 14.03.110.

DOO/bap

M:\aARDNERIJ.YOiJTH\YU5. WPD
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State of Alaska
Dep.rtment of Law

DAT8: December 18, 1996TO: Ron. Shirley Holloway, Ph.D
CoMmiaa1oner
Department of Education ~NO.: "]-97-0229

"Ta.I:PHONE NO.; 4 65 - 3 '00

~: 8UDJeGT: Consent for stuQent
surveys

~ ..6-;; rY
Assi8t~t Attdrhey aene~al
Human Services Section

Through Dr. Nancy BueJ.l, you provided me with a copy of
the Anchorage School District's policy on studen~ survey.. You
asked that I review i~, commenting on whether 1t is more
restrictive than state and federal laws governing 8tudent surveys.

Alaska '. student survey sta~ute provides as fol~ow.:

A ochool ci18trict, principal or other person in
charge of a pub1ic 8chool, or ~eacher in a public
school may not adminiscer or permit to ~
administered in a school a questionnaire or survey.
whethe~ anonymous or no~. th~t inquires into
private family affairs of the student not a matter
of p~lie record or 8ubjec~ to public.ob.ervation
un1e8s wri~ten permission i. obtained from the
student's par@nt or guardian.

AS It.O3.~~O. This Dt~tu~e applies to any surveyor questionnaire
Bought. t:.o be administered to At:udenta j.n any public school in the
state. In our view, the written p.rm~ssion required by this
8tatute DAould be taken at face value; that is, the schoo~ mU8t
obtain wr1tten permi8sion.

(protect1on ofA 1994 amendment to 20 U.S.C. I ~232(h)
Pupil aighLM) prov1~es aa follows:

No student shall be required, &8 part of any
applicable progr~, ~o submi~ to a survey.
analysis, or evaluation that reveals information
concerning

(1) political atf11iat1onsi

~n~~1 and p~YQhologioal problema potentially
embarra..ing to the 8tudanC or his family;

(2)

sex bahavior and attituaec;(3)

il1e9a~, anti-soc1a1, selt-incriminating and
demeaning behav1or: :(4 )
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(5) critical appraisals of other individuals with
whom respondcnts have clo.e family
relat:ionshipB;

(6) legally recogni2ed privileg9d or analogous
relationahipe, such as tho.e of lawyers,
physicians, ana ministers; or

(7) income (other ~ha~ that required by law to
dete~ine eligibi11~y fo~ participation in a
program or for receiving financial aasistanoe
undQr such program) I without the prior consent
of the student (if the student 18 an adult or
emancipated minor), or in the case of an
unemancipated Minor. without the prior wri~tcn
Qongent of the parent.

Regulations promulgated under this statute appear at 34 C.F.R.
§ 98, and clarify that the re.trictions apply only to programG
admini.~ered by the Secre~ary of Bducation. The federal law does
not place restrictions on other surveys.

The Anchorage School DiBtrict (ASD) has adcpced 1ts own
policy on ptudent surveys, borrowing language from both the state
statute and the federal regulations. The policy be~ins as follows:

Teachers or 8chool administracors may conduct
surveys of etuaents fo~ thc pu~ses of study ~ the
improvement of education, or ala9S assignment.
These ~urveYG or quest ionnaires are governed by the
following rules(.]

The -rules- include, fi~8t, the full text of AS l..O3.110 (except
thQt the policy usee -wh~chw where che 8~atu~e uses -ChatW). Next,
the ASD policy identifies eight subjects that are prohibitad fo~
8urvaya ~ithout parent consent, seven of which are taken ai~ectly
fr~ the federal government's list, and one ot wh1ch is a
restatement of the state's proh~1ted subjecc (private family
affairs not a matt.r of public record or eubject to public
oboervation). The ASD policy may hav$ been an attempt to give
cleArer guidance to ice employees on what -private family affairs.
are, as referenced in the state's ~tatute. using the federal
r~gula~:ion9 as guidelines. on t:.he other band. it may have Bought
additional rc~t~iction8 beyond those required by state law. and may
have determined ~hac the list of federal topics provided those
restrictions. The Anchcrge School 8oard would be the best source
on what it intended by adop~ing iL9 student survey po11cy.

F;
Q\o,
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1. Is the Anchor-ao@ School Dist:rict'Q galicv more
r~Rt:ril"!t-"vp rhAn i'hAc f.d~r~l g:OV~Tnmpnt-:/R nn1iC!¥'? The answer 1syeSt in that it appli.. to ~ll student surveys.. . The federal

policy applies only to surveys conducted under or as a part of a
program administered by the S@cr@tary of Education. (The program9
covered are iden~ified at 34 C.P.R. 5 98.1.)

2. I~ ~he ~nt'!norag:e SchoQ]_I);.~'ri~~'A !,,~1"CX mnrA
rAg~ri~~iuA ~hAn ~hA a~A~Q'. ~o1.i.ay? This question 18 hardcr to
a.n~we:r. AS 1.4.03.11.0 requiree writ;.t;.~n parent consent prior to
administration of a survey tha~ -inquir8s into private family
affairs of the student [.]w This phrase has not b..n clarified or
made specific by the State Board of Education in regulation, .no we
have found no r.po~ed court decisions or attorney general's
opinions interpreting the ~tatute. Thus, we cannot provide you
wi~h a definition of what oonsti~uLe8 ~private family affair..-
However, each af the seven subjects 1dentit1ed in federal
regulation and contained in the ASD's policy is a subject that,
arguably, is within the private family affairs of a student. Thus,
we cannot say with certainty whethe~ the ASD policy is more
restrictive than the state statute, which arguably prohibits
inquiry into the same subjects ~ithou~ pa~ent con.ant.

When then Governor Jay Hammond signed this b111 into law,
he transmitted it co che Speaker of the House with a letter
indicating his ~eservationo about the bill. He noted that

[t]his bill would prevent school or public he.ltb
workerc from inquiring into a student's family
hiDto~y of areas such aD communicable diseases,
even when ~he information could be in ~he public'S
compelling interest. Similarly, use of broadly
baaed anonymous survoys of school-age children and
youth to determine tho lrequ8n~y o! alcohol, drug,
and child abuse -- tools used in determining the
efficiency of government programs - - would also be
precluded by this bill.

the Governor unders~ood r.hca
the governmen~'s ability to

It i. clear from thia letter Lha.L
measure as one that would restrict

. The Anchorage poli~y permits .sur\feyg of students for the
pu~ose8 of study, the improvement of educa~ion, or class
a8signment,. sUbject co the rules set out in ~he po~~cy. It 1.
somewhat unclear wheth@r gurveys that do not fall within thoaA
cat&90~ie~ may be conduated at ~ll, and whaL rules would apply if
they may be conducted. We are no~ in a position to interpret the
district's intent in seleccinq tha~ language. ,

3
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gathe~ informacion that could be for the public good. Of course
the law does not prohibit admini~terin9 such a Burvey where a
parent givee written permission.

. Additionally, th~ ASD po11cy borrow. from the ted8ral
r.gula~ion8 with respect to availability of survey materiala for
inspection. Bo~h the ASD and the federal regulations require
Qvailab1lity. Alaska'9 atatu~o does not so ppecify. In this
regard, the ASD policy eould be viewed as more res~ricC1ve of
government action, but more expansive of parent rightc than
Alaska' B scatute. However, AS 14.03.110 probably oontempla~e8 that
there be some measure of dioolo8ure or inspeccion available to
enable a parent to deeide whether to give consent to a gtudent's

participation.

~. ~uell info~cd me that the Seccion or 8p1demiology in
the Division of Public Health has expressed conCArn ovar the
pot8ntial effect of nonparticipaticn of the ASD in the Youth Risk
Behavior Survey tha~ the division hopes to ~Qmini8ter. We have not
been provided with infQ~tion regarding the content of the Youth
Riak Behavior SurveYJ and express no vi@w on whether i~.
administration in ~he schools requires consent under the ASD
poli~t AS 14.03.1~O, or both. Appa~encly chose who have seen the
8urvey believe that ic inquires into subjects prohibi~ed by thg ASP
policy. If that js so, I strongly encourage you to determine
whether the survey ainquires into private family afta1ra of the
student not - mat~e~ of public record or 9ubje~t to public
observation.- If it does, AS 14.03.110 prohibita a~i8trat~on or
tha survey in any district in ~he state unlaaa written permission
is obtained from ~be studentJs parent or guardian.

if needPlease do not hes1tate to con~act
add1t1onal assistance regarding thia issue.

me you

JGL;prm

Dr. Nancy Buell,
Support

co: Director, DiYision of Teaching & Learning

~


